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Seymour Lake Association,
Plajntiff,

v,

State of Vermont,

Agency of Natural Resources,

Dept. of Environmental Conservation,
Defendants.

Opinion_ and Order on Plaintiff’s Motion to Amend

On Maych 31, 20105, the Court enteved a judgment order disnmissing this
matter for lack of jurisdiction, Plaintiff Seymour Lake Association (SLA) filed a
motion to reconsider in Apml. On or about, May 27, nearly two months aftey the
March 31 ordey, SLA filed a motion to amend the complaint 1o add a claim for relief
under the Declaratory Judgment Act (DJA), 12 V.8.AL § 4711, On July 31, 2015, the
Court entered an order granting, in part, and denying, in part, the motion jor
reconsideration: and reaffirming its dismissal of the case for lack of jurisdiction,

The remaining isgue before the Court is the motion to amend, The Court makes the
following determinations,

1

SLAs contention that leave to amend undey Ve, 1L Civ. P15 is to be freely
granted when a responsive pleading has not been filed, 18 inapplicable under the
circumatances of this case. Where, as here, the Court has entered judgment
dismissing an action, “the right to amend under Rule 15 no longer attache[s].”
Northern Sec. Ins. Co. v. Miteo Electronics, Lid,, 2008 VT 06, 9 39, 184 Vt. 303, 319-
20 Cpresumption that leave to amend shall be freely given pursuant to Rule
15(p) disappears after judgment has been entered” Gnternal quotation omitted)),

Nor does the fuct that a motion to reconsider had been filed when S1LA
gubmitted its motion to amend alter that conclusion. A motion to reconsider 18 not a
vehicle to raise new legal theories not rajsed in the original memorandums. See
Keene Corp, v, Intd Fidelity Ins. Co,, 561 F. Supp. 6566, 665 (N.D. 131, 1982). Had
SLA raised itg declaratory judpgment argument directly in its motion to amend, it
would have been inappropriste. Its attempt to amend the Complaint to raise that
claim stands on the spmoe footing. As the Supreme Court has noted m similar



circumstances: “At this juncture, the party making a Rule 59() motion so that it
cany amend its complaint bad better provide the district cowrt with a good reason to
proant its motion,” Northern Sec. Ins. Co., 2008 V906, 4 44, 184 Vi, at 32021
(quoting First Natd Bank v, Continental Hlinois Nat’] Bank, 933 ¥.2d 466, 468 (Tth
Cix. 1991)). SLA bas provided no explanation for its Inilure to seek to amend the
Complaint prior to the Court's March 31 judgment dismissing its claim, 18 attempt
to do so al this late stage is not appropriate.

Nonetheless, the Court is mindful the mofions to dismiss are not favored in
Vermont and that dismissal with leave {o amend, in soma circumstances, is o
potential remedy available to the Court. See Neal v. Brockway, 136 Vi. 119 (1978),
As o result, it has also considered whether allowing the proposed amendment would
alter the Court’s conclusion that it lacks jurigdiction in this caze. The Court
concludes that it would not.

While the DJA provides a procedural vehicle 1o resolve dispuies between
parties, “the Act does not increase or enlarge the jurisdiction of the court over any
subject matter or payties,” Vi State Employeos’ Ass'n, Inc. v, VI Criminal Justice
Trarning Council, 167 Vi, 191, 19495 (1997)) see Nike, Inc. v. Already, LLC, 663
a4 89, 95 (2d Cir. 2011) (similar federal DJA “does not expand the subject matter
jurisdiction of the federal courts”). In this instance, the Court has concluded that it
lacks jurisdiction over SLA's claims, The addition of a prayer {or relief under the
DJA does not change that result,

Indeed, the Vermont Supreme Court has rejected attempts (o uge the DJA, as
SLA seeks to do here, to deprive agencies that have been given principal authority
by the Legislature to adjudicate issues, the opportunity to do so. See Vi, State
Employees’ Assn, Ine., 167 Vi, at 194-095 (DJA did not expand authority of courts to
review decision of Attorney Genera) beyond that provided by Vi. R, Civ, P, 75);
Modesworth v, Eniv. of V., 147 Vi, 4, 6-7 (1986) (*Where, ag here, the Legislatupe
has delegated authority to the Trustees of the University of Vermont to determine
oligibility for reduced tuition charges ... the declaratory judgments vehicle cannot
be used to frustrate that legislative choice.”). Even in instances where the Superior
Court might assert, jurisdiction under the IJA, where the Legialature has vested
primary jurisdiction to resolve an jssue with an administrative agency, the Vermoni
Supreme Court has held: “Surely a court’s invocation of diseretion fo dismiss is
praper where, as here, it did so0 in order to allow another tribunal, better suited ...,
to resolve the dispute.” C V. Landfitl Inc. v. Envid Bd, 158 Vt, 386, 392 (1992),

In this case, the Court has concluded that it Jacks jursdiction over this
matter and amending the Complaint to add a claim under the DJA would not alter
ghat determination, See VE State Bmployees’ Assn, Ine, 167 Vi at 195 n,1
(allowing opportunity to amend under Nea/not appropriate where Court lacks



jurisdiction). Aceordingly, in addition to the grounds cited above, SLA's attempt to
amend the Complaint 15 also be denied on the basis of futility.

WHEREFORE, the motion to amend 12 denied,
o
7

Dated at Newport, Vermont, this 7 day t‘)f August, 2015,

s i

Tintothy B. Tomasi
Suparior Court Judge



